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OF FAI RFI ELD

Def endant s.

RULI NG AND ORDER ON CROSS MOTI ONS FOR SUVMVARY JUDGVENT

Plaintiff Turk Leebaert brings this action pursuant to 42
U S.C. 8§ 1983 agai nst the Superintendent of Schools in Fairfield,
Connecticut, the Fairfield Board of Education, and the Town of
Fairfield claimng that they have violated the First and
Fourteenth Anmendnments of the United States Constitution by
refusing to excuse his mnor son Corky froma mandatory health
education course and by giving his son an “F’ in the course after
he failed to attend.! Plaintiff also alleges that defendants
have violated Conn. Gen. Stat. 8§ 10-16e, which provides that no

student shall be required to participate in a famly life

! Though both M. Leebaert and his son are identified as
plaintiffs in the conplaint, the parties’ briefs focus solely on
M. Leebaert's free exercise and parental rights. Accordingly,
for ease of reference, | wll use the term"plaintiff" to refer
to M. Leebaert only and will refer to his son as Corky.



educati on program and Conn. Gen. Stat 8§ 52-571b, which prohibits
the State from burdening a person's exercise of religion.?
Plaintiff’s conplaint seeks an order directing defendants to
remove the “F’ fromhis son’s school transcript, an injunction
prohibiting themfromfailing students who have exercised their
right under 8 10-16e to opt out of any famly life course, an
order requiring defendants to “further clarify and separate
Health and Fam |y Life and their respective curricula,” and an
award of attorney’ s fees and costs.

The parties have filed cross-notions for sunmary judgnent.
They agree that plaintiff’s federal constitutional clainms can and
shoul d be decided on the basis of their witten subm ssions
W thout an evidentiary hearing. Though the relief sought in the
conplaint is quite broad -- extending to the rights of al
students to opt out of other courses and the right of all parents
to require defendants to clarify the line between, and separate,
the health curriculumfromthe famly life curriculum-- the
i ssue briefed by the parties is limted to whether the First and
Fourteenth Amendnents required defendants to honor plaintiff’s
request to exenpt his son fromthe mandatory parts of the seventh

grade health course as alleged in plaintiff’s first and second

2Plaintiff incorporates into the fourth count of the
conplaint a claimthat defendants have also violated article |
section 3 of the Connecticut Constitution. See doc. 1 at 925.
However, he does not refer to the claimin his papers, and the
claimis therefore deened abandoned.
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clainms for relief. Plaintiff contends that he is entitled to
summary judgnent because defendants have not shown that their
refusal to grant the exenption was justified by a conpelling
state interest. Defendants respond that they are entitled to
summary judgnent because plaintiff has not shown that requiring
his son to attend the course inposed a significant burden on his
free exercise or parental rights and requiring his son to take
t he course reasonably served | egitinmate educational objectives.?
After careful consideration, | agree with defendants that
they were not required to exenpt plaintiff’s son fromthe
mandatory parts of the seventh grade health course and therefore
grant their notion for sunmary judgnent on plaintiff’'s first and
second clains for relief under federal law. | do not reach any
issue raised by plaintiff’s third and fourth clains for relief

under state law, which are dismssed without prejudice to their

®1f the parties intended to obtain a judicial resolution
of any other issue in this forum— in particular the rights of
parents to exenpt their children from other courses and to
require defendants to clarify and nodify the curriculum-- they
have not given nme an adequate basis for adjudicating those
matters. Cf. Byars v. Gty of Waterbury, 2001 W 1561109, *10
(Conn. Super. Nov. 19, 2001) (mnor plaintiffs challenging
constitutionality of school dress code failed to present evidence
necessary to all ow adjudication of their clains). Accordingly, |
do not reach, or intimte any opinion on, any issue other than
the one presented by the parties’ Stipulation of Facts and briefs
— whet her under the First and Fourteenth Amendnents defendants
were obliged to honor plaintiff’s request for an exenption for
hi s son.




pursuit in state court.*
Fact s

The parties have stipulated to the follow ng facts.

Plaintiff and his son Corky reside in Fairfield, where Corky
attends public school. |In Decenber 1998, when Corky was in
seventh grade, plaintiff sought an exenption for his son fromthe
fourth quarter of a mandatory health education course.

Def endants require all pupils to conplete a health education
curriculumin accordance with Conn. Gen. Stat. 8§ 10-16b(a), which
provides in pertinent part:

In the public schools the program of instruction

of fered shall include at |east the foll ow ng subject

matter, as taught by legally qualified teachers, :

health and safety, including, but not limted to, human

growt h and devel opnent, nutrition, first aid, disease
prevention, community and consuner heal th, physical,

ment al and enotional health, including youth suicide

prevention, substance abuse prevention, safety, which

may i nclude the dangers of gang nenbership, and

acci dent prevention.

The curriculum al so includes instruction about al cohol,
ni coti ne and drugs, as required by Conn. Gen. Stat. 8§ 10-19(a),

whi ch provi des:

* Def endants have pl eaded an affirmative defense that the
entire case belongs in state court, rather than federal court,
because it concerns matters of state and |local policy, citing
Burford v. Sun Gl Co., 319 U S. 315 (1943). Assum ng defendants
continue to take that position, | do not agree that Burford
abstention is proper. Cf. Imediato v. Rye Neck School District,
873 F. Supp. 846, 854 (S.D.N. Y. 1995) (abstention not appropriate
in case chall enging state board of education's nandatory
community service requirenent).




The know edge, skills and attitude required to
understand and avoid the effects of al cohol, of

ni coti ne or tobacco and of drugs . . . on health,
character, citizenship and personality devel opnent
shal | be taught every academ c year to pupils in al
grades in the public schools; and, in teaching such
subj ects, textbooks and such other materials as are
necessary shall be used.

In addition, the health curriculumincludes instruction
about AIDS, pursuant to Conn. Gen. Stat. 8 10-19(b), which
provi des:

[ E] ach |l ocal and regional board of education shal

of fer during the regular school day planned, ongoing
and systematic instruction on acquired i mmune
deficiency syndronme, as taught by legally qualified
teachers. The content and scheduling of the
instruction shall be within the discretion of the |ocal
or regional board of education. * * * [E]ach |ocal and
regi onal board of education shall adopt a policy, as
the board deens appropriate, concerning the exenption
of pupils fromsuch instruction upon witten request of
t he parent or guardi an.

Certain famly life topics, nmade optional under state |aw,
are integrated into defendants’ health education curriculum?

Those topics relate to famly life, personal growth and

® Conn. Gen. Stat. § 10-16c requires the State Board of
Education to devel op curriculumguides to assist |ocal school
boards that choose to establish famly |life education prograns.
The statute defines famly |life education prograns as including
"fam |y planning, human sexuality, parenting, nutrition and the
enotional, physical, psychol ogical, hygienic, econom c and soci al

aspects of famly life . . . ." Conn. Gen. Stat. 8§ 10-16c.
Separate statutory provisions state that "nothing in sections 10-
16c to 10-16f . . . shall be construed to require any |ocal or

regi onal board of education to develop or institute such famly
life education progranms,” Conn. CGen. Stat. 8§ 16d, and that "[n]o
student shall be required by any | ocal or regional board of
education to participate in any such famly life program.

Conn. Gen. Stat. § 10- 16e.



devel opnent. See Ex. 2.

As permtted by state | aw, defendants have adopted an opt-
out policy whereby a parent can exenpt a child from attendi ng
| essons on famly life topics and AIDS by notifying the school
principal. See Ex. 1 at 16, 19.

In a witten request to defendant Harrington seeking an
exenption for his son, plaintiff wote:

Corky and | are exercising our Fourteenth Amendnent

rights in this matter as we both prefer himto be hone

school ed regarding health, norals, ethical and personal
behavior. | believe health, sex, and character

devel opnment education are all necessary in the course

of an individual’s life and | have been teaching these

t hi ngs successfully to ny children since they were
toilet-trained, without the need for governnent

assi stance. | amsure your health educators are
capabl e teachers and their ability to instruct their
students is not in question here. |, however, as the

father, and being sufficiently educated in health, sex,

and behavioral issues, feel it is nore appropriate that

as they enter adolescence | handle this facet of ny

children’ s personal growth at hone.
Ex. 11.

Harrington responded that, pursuant to Conn. Gen. Stat. 88§
10-16d and 19(b), plaintiff could exenpt his son from|l essons
regarding famly life, physical growh and devel opnent and Al DS
but not fromthe rest of the course.

Plaintiff’s reply took the formof a lengthy letter. Anong
other things, plaintiff stated:

What is healthy and what is not healthy and how heal th

shoul d be taught are all controversial issues. Rather

than | eave one of the nost inportant segnents of ny
child s devel opnment to fashionabl e experinents

recommended by | ocal governnment, | choose to continue
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to educate Corky nyself in health, a method which has
produced very successful results[.]

Ex. 13.

Fol | owi ng an exchange of further correspondence, Corky did

not attend the health education course and thus received an "F."

The parties have stipulated that “plaintiff desired to opt

out of the health curriculumin its entirety” “for the reasons

set forth in Paragraph 18" of their stipulation. Stip. O Facts

1 15.

Paragraph 18 of the Stipul ation states:

The plaintiffs contend that the matters taught in

heal th by defendants, fromwhich plaintiffs seek to opt
out, are in conflict with plaintiff[‘]s sincerely held
religious, ethical and noral beliefs. Plaintiffs
believe that only the plaintiff father has the right to
teach core values in the area of plaintiff’'s son’s
religious, ethical or noral beliefs and not the
Fairfield School system Plaintiff’s religious beliefs
and reasons for not wanting to opt out of health are
set forth in his affidavit attached hereto as Exhibit
10.

Plaintiff’s affidavit, which is thus incorporated into the

Stipulation of Facts, includes the follow ng statenents:

Wiile | do not belong to any institutionalized

religion, | have religious beliefs which incorporate,
inny view, the best fromall religions. The basis of
my religious beliefs is Christian, | consider nyself to

be a Christian, and | was baptized a Catholic.

| take an orthodox religious view on noral and ethical
issues, i.e., | do not believe that drugs and tobacco
are proper subjects that I want ny son’s school to
teach. M viewis that children should be taught just
do not engage in drugs and tobacco.

Simlarly, nmy religious view on sex before marriage is
that it is sonething I do not want ny sons to be
involved in. | teach them abstention because ny
religious viewis that sex should be reserved for

7



marriage when it is appropriate.

| believe in a Creator who is an all-powerful, one God.
| believe in the power of prayer to God.

The basis of nmy religious beliefs is the Golden Rule as
taught by Christ and the Ten Commandnments which | have
found to be prevalent in all religions. The Gol den
Rul e, as taught by Jesus Christ, is particularly
inportant to ne because | believe that a successful
life is based on the practice of these principles.

My objection to the subjects taught in Health, to which
| sought to opt ny son Corky out of in the last part of
his 7'" grade, is that | believe that God has enpowered
human beings with the right to bring their children up
with correct noral principles in dealing with the

i ssues taught in this course, not the school system |
claimthe right, and responsibility, to inpart those
religious values which | have been taught to ny
children to develop, their noral, ethical, and
religious character.

| believe that the way the school systemteaches the

subjects to which | sought to opt ny son out of, is

anti-religion. For one exanple, it doesn’t support a

married man and wonman together as the basic unit of the

famly. The school teaches that this unit can be
conprised of anything or anyone, that anything you say

can be a famly. This contradicts ny religious belief.

Ex. 10.

G ven the parties’ stipulation, and the contents of
plaintiff's affidavit, | accept as a stipulated fact that
plaintiff sought to exenpt his son fromall parts of the health
course based on sincerely held beliefs of a religious nature. |
al so accept as a stipulated fact that his request for an
exenption was based in particular on his beliefs that children
shoul d be taught not to use drugs or tobacco, that people should

abstain fromsex before marriage and that the basic famly unit



is conprised of a married man and wonan.
Di scussi on

“I'n any action under 42 U.S.C. 8§ 1983, the first stepis to
identify the exact contours of the underlying right said to have

been violated.” County of Sacranento v. Lewis, 523 U S. 833, 841

n.5 (1998). Plaintiff clains a right to exenpt his mnor son
fromthe mandatory parts of defendants’ seventh grade health
course. He bases his claimon the Free Exercise C ause of the
First Amendnent (“Congress shall nmake no law . . . prohibiting
the free exercise” of religion) and the substantive conponent of
the Due Process C ause of the Fourteenth Amendnent (“nor shal
any State deprive any person of life, liberty, or property,
wi t hout due process of law').®

Opt - out procedures have been adopted by states and school
boards with regard to sex education courses, as this case shows.
However, courts have rejected parental demands to exenpt children
from mandatory heal th courses, which although sonewhat val ue-

| aden are | ess so than sex education prograns and cl oser to basic

®Plaintiff does not claimthat defendants’ refusal to honor
his request for an exenption violated procedural due process.
Hi s request for an order requiring defendants to clarify the |line
bet ween the mandatory health curriculumand the optional famly
life curriculumm ght be understood as inplicating procedural
concerns relating to fair notice. However, no issue of
procedural due process under the Fourteenth Amendnent (or First
Amendnent due process) is fairly presented by the record
consi dered as a whole and, accordingly, | intimate no opinion on
any such possibility.



academ c subjects. See Davis v. Page, 385 F. Supp. 395, 402-06

(D.N.H 1974) (rejecting free exercise-parental rights chall enge
to requirenent that children attend heal th educati on course);

Cornwel|l v. State Board of Education, 314 F. Supp. 340, 344 (D

Md. 1969) (uphol ding state’s mandatory health education

requirenment), aff’'d 428 F.2d 471 (4'" Gr. 1970). See also

Hopkins v. Handen Board of Education, 29 Conn. Sup. 397

(1971) (uphol di ng mandat ory heal th educati on requirenent
prescribed by Conn. Gen. Stat. 8§ 10-16b). They have done so not
just in deference to the state’s interest in preparing children
to | ead responsible, healthy lives, but also because of the
consi derabl e discretion entrusted to educators to control what
occurs within schools, particularly with regard to the academ c

function. See generally, James E. Ryan, The Suprene Court and

Public Schools, 86 Va. L. Rev. 1335, 1419 (2000) (judici al

deci sions provide insulation fromchall enge for the nunerous
academ c deci sions school officials and teachers nust nake about
courses to teach, topics to cover, books to assign, |lessons to
enphasi ze; if schools were prohibited fromincul cati ng any val ues
what soever, such academ ¢ deci sions thensel ves woul d be subject
to constant challenge). Plaintiff has not denonstrated that a

di fferent bal ance shoul d be struck here.

St andard of Revi ew

The parties devote considerable attention to the appropriate
standard of review to be applied, presumably because they realize
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it can be dispositive. Plaintiff argues that his free exercise
and parental rights clainms, taken together, forma "hybrid" claim

of the type referred to by the Suprene Court in Enpl oynent

Division, Dept. of HHm Res. of Oegon v. Snmith, 494 U S. 872

(1990) and thus command strict scrutiny.’” He also contends that
strict scrutiny is the proper level of reviewin light of the

Suprene Court’s recent decision in Troxel v. Ganville, 530 U S

57 (2000), holding that a state nonparental visitation statute
unconstitutionally infringed on the fundanental right to make
deci sions concerning the care, custody and control of children.
If plaintiff’s approach were foll owed, defendants would have to
denonstrate that their refusal to exenpt Corky fromthe nmandatory
parts of the health course was necessary to serve a conpelling
state interest.

Def endants contend that strict scrutiny is not appropriate
in this case because plaintiff’'s free exercise-parental rights
claimis substantially different fromthe “hybrid’ claimreferred

toin Smth and does not involve the fundanmental right at issue

"Snmith concerned a free exercise challenge to an Oregon
statute that included religiously-inspired use of the
hal | uci nogeni ¢ drug peyote within the reach of its general
crimnal prohibition on the use of the drug. See Smth, 494 U S.
at 874. In upholding the law, the Court rejected the argunent
t hat hei ghtened scrutiny was applicable and distinguished the
case fromseveral prior free exercise cases in which it had
appl i ed hei ghtened scrutiny, stating that "[t] he present case
does not present . . . a hybrid situation, but a free exercise
cl ai m unconnected with any conmuni cative activity or parental
right." 1d. at 82.
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in Troxel. They say that their refusal to exenpt Corky nust be
sust ai ned because it was reasonably related to serving legitimte
educational objectives. | agree with defendants that their
refusal to honor plaintiff’s request for an exenption need not be
justified by a conpelling state interest.

Nei t her conmponent of plaintiff’s free exercise-parental
rights claim standing al one, would command strict scrutiny. In
Smth, the Court ruled that to survive a free exercise chall enge,
a facially neutral |aw of general applicability need not be
justified by a conpelling state interest, even if it
substantially burdens religiously notivated conduct. 494 U. S at
885. That ruling overturned the test for free exercise clains

set forth in Sherbert v. Verner, 374 U.S. 398 (1963), which asked

whet her the chal l enged | aw substantially burdened a religious
practice and, if so, whether the burden was justified by a
conpelling state interest.

Suprene Court precedent is less clear with regard to the
appropriate standard of review of parental rights clains.
However, the Second Circuit has concluded that a parental rights
chal l enge to a school's mandatory conmunity service requirenent
warranted only rational basis review. |Imediato, 73 F.3d at 461.
Troxel does not establish a different rule requiring strict
scrutiny of parental challenges to educational policies of public

schools. See Littlefield v. Forney | ndependent School District,

268 F.3d 275, 289-91 (5'" Gr. 2001). Accordingly, | follow
12



| medi ato and conclude that plaintiff's parental rights claim if
present ed i ndependently, would require only rational basis
revi ew

This | eaves plaintiff’s contention that his constitutional
chal l enge to defendants’ action conmands strict scrutiny because
of its “hybrid’ nature -- that is, because it is based on both
t he Free Exercise Clause and the Due Process Clause. In Smth,
the Court noted that its previous decisions rejecting application
of a neutral, generally applicable law to religiously notivated
activity all involved not just the Free Exercise C ause al one,
but that C ause in conjunction with other constitutional
provisions. 494 U S. at 881l. O pertinence to the present case,

the Court cited Wsconsin v. Yoder, 406 U. S. 205 (1972), which

i nval i dated a conpul sory school attendance |aw as applied to
traditional Am sh parents who refused on religious grounds to
send their children to school beyond the eighth grade. The Court
stated that Smth did not involve such a “hybrid situation.” 494
U S. at 881.

Plaintiff contends that when, as here, a court is faced with
a “hybrid claini invoking free exercise and parental rights,
Smith requires that the chall enged action be subjected to strict
scrutiny and invalidated unless it is justified by a conpelling
state interest. | disagree.

The Second Circuit views the |language in Smth regarding
“hybrid” clainms as dicta and has not deci ded whether cl ai ns based

13



on nore than one constitutional provision require greater
justification than each conponent of the claimtaken separately

woul d conmand. See Knight v. Connecticut Departnent of Health,

275 F.3d 156, 167 (2d Cr. 2001). Several other courts of appeals
have anal yzed whether free exercise-parental rights clains
command strict scrutiny by breaking down the hybrid and
determning the viability of the conponent clains. See, e.q.,

Swanson v. @uthrie, 135 F.3d 694, 698-701; Brown, 68 F.3d 525,

533-35, 538; see also Mller v. Reed, 176 F.3d 1202, 1204 (9th

Cir. 1999) (free exercise claimconbined with interstate travel
claimnot a hybrid requiring strict scrutiny because interstate
travel claimnot colorable). Another has sinply rejected the

hybrid rights anal ysis suggested by Smth. See Kissinger v. Bd.

O Trustees of Chio State Univ., 5 F.3d 177, 180 (6" Cir. 1993).

Anal ysis of this issue is aided by the district court’s

opinion in Littlefield v. Forney |Independent School D strict, 108

F. Supp.2d 681 (N.D.Tex. 2000), aff’d 268 F.3d 275 (5" Gir.
2001). In that case, the court ruled that a school board s
policy requiring children to wear uniforns, which allegedly
interfered with free exercise and parental rights, was subject
only to rational basis review because that was the proper |evel

of review for each conponent of the free exercise-parental rights
claim [|d. at 703. Based on careful exam nation of the opinion
in Smth, the court rejected the notion that any hybrid claim
commands strict scrutiny sinply because of its hybrid nature and

14



concluded that a free exercise-parental rights claimdoes not
command strict scrutiny if it is qualitatively different fromthe

claimpresented in Yoder. See 108 F. Supp.2d at 706.

| agree that plaintiff’s clai mdoes not command strict
scrutiny just because it invokes nore than one constitutional
provision. Smth plainly holds that neutral |aws of general
applicability do not have to be justified by a conpelling state
interest even if they substantially burden religiously notivated

activity. Smth abrogated Sherbert’s conpelling interest test

to avoid “a systemin which each conscience is a law unto itself
or in which judges weigh the social inportance of all |aws
against the centrality of all religious beliefs.” See 494 U S.
890. Thus, whatever Smth's reference to “hybrid” clainms m ght
ultimately prove to nean in the free exercise-parental rights
area, the scope of any exception to its holding nust be limted
to clains |like the one in Yoder.

I n Yoder, the Court exenpted the Am sh plaintiffs froma
st at e- mandat ed hi gh school attendance requirenent that conflicted
with, and threatened to underm ne, the Am sh comunity's
religious way of life. The Court thought the Am sh plaintiffs
made a “convinci ng show ng, one that probably few other religious
groups or sects could nmake . . . .7 406 U S. at 235-36

Accepting as a stipulated fact that plaintiff’s objection to
the mandatory parts of defendants’ seventh grade health course
has a religious basis, the quality of his claimis readily

15



di stingui shable fromthe quality of the claimof the Am sh
parents in Yoder. Plaintiff has made no showing that his son’s
participation in the mandatory parts of the health course would
have conflicted with his religious beliefs or practices. He has
not shown that his son woul d have been taught sonething at odds
with his religion, or indeed that the content of the mandatory
parts of the course would have conflicted with anything he

t eaches his son.

Plaintiff explains that he believes "other individuals
deserve respect because they are nmade in the inage and |ikeness
of God, . . . that self-esteemcones fromliving alife in
accordance with the will and commandnents of God, . . . that the

answer to drugs, alcohol, and tobacco is to understand that our

bodies are tenples of the Holy Spirit, . . . [and] that all of
these matters need to be . . . understood within a religious,
noral and ethical context." See doc. 22 at 5. He argues that

t hese governing principles, which he has instilled in his son,
are inconpatible with the follow ng topics covered in defendants’
seventh grade health education course (referred to in the
curriculumas "goal s"):

Defining self-esteem
Gieving and feelings about death;
. The definition of |ove and defining different kinds of
| ove and how | ove and affection influence behavior;
4. The qualities of successful people;
5. Mths and facts about tobacco, marijuana and al cohol;
6. Discussions about drinking al cohol;
7. Discussions about using drugs and social pressures to
use drugs;

W ke
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8. Discussions about the negative consequences of using
drugs, marijuana, and al cohol;

9. Explanations of alcohol and al coholism

10. Di scussions about tobacco products;

11. Discussions about the harnful effects of marijuana;

12. ldentifying high risk behaviors and neasures for
protecting agai nst them

13. Practicing social pressure resistance skills;

14. Respect for others feelings, rights, and differences;

15. Discussion of behaviors which denonstrate respect for
sel f and ot hers;

16. Discussing responses to being sexually harassed;

17. Denonstrating the ability to set personal goals; and

18. Discussing the habits of highly effective people.

See doc. 22 at 4-5; Ex. A at qT 15, 18.

It is not apparent fromplaintiff’'s subm ssions that the
foregoi ng goals of the health education curriculumare
inconsistent with his religious beliefs or practices.® 1In
contrast to the clear conflict between the fundanentally

i solationist beliefs of the Am sh and the conpul sory hi gh school

BPlaintiff's affidavit expresses his strong ojections to a
di scussi on about body-cavity ingestion of illegal drugs that he
all eges occurred in his son's fifth grade health class, a video
about breast and penis size that he all eges was shown to a
seventh grade health class, and a sexual harassnent video that he
al |l eges was shown to an eighth grade health class. However, he
of fers no evidence that the drug-ingestion discussion and vi deos
referred to in his affidavit woul d have been part of his son’s
mandatory health course in seventh grade. |In the absence of such
evidence, | wll not assune that the videos woul d have been part
of the required course, rather than part of the optional |essons.
Mor eover, even assum ng the mandatory drug course woul d have
i ncl uded sone di scussion of body-cavity ingestion of illegal
drugs, the conplete list of the seventh grade health education
curriculumgoals with regard to the subjects of drugs and tobacco
shows that the | essons of the curriculumon this topic would
reinforce plaintiff's teaching that drugs are harnful and should

not be used.
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att endance requirenent challenged in Yoder, the religious
precepts plaintiff has articul ated do not appear to be
i nconsi stent with any of the goals just |listed. WMoreover,
despite ny explicit request that he do so, plaintiff has not
suppl enmented either the parties’ stipulation of facts or his
original nmenorandumto provide nore specifics to support his
claim?®

Plaintiff does not assert that his religious beliefs demand
a degree of isolation fromthe contenporary world, such that
exposing his son to ideas that offend those beliefs would burden

his religious practice. Cf. Myzert v. Hawkins County Board of

Educ., 827 F.2d 1058, 1068 (6th G r. 1987) (uphol ding agai nst
free exercise attack public school's use of a reader containing
material that plaintiffs found offensive to their religious views

on grounds that exposure was insufficient to constitute a Free

°See Tr. of Tel ephone Conference [doc. #33] at 26. In
response to ny request, plaintiff has filed a suppl enent al
menor andum that adds little to his case. 1In his supplenental
brief, plaintiff states “It is clear fromthe subjects listed in
parts of the health curriculumto which [he] object[s], that they
are teaching matters that [he] believes should be reserved solely
for himto teach his son. The parties have already submtted to
the court those sections of the health curriculumto which the
Plaintiffs object including the definition of self esteem
identifying feelings associated with | oss and death, defining
| ove, recognizing two different kinds of |ove, denonstrating the
simlarities between using marijuana and al cohol, recognizing
alternatives to drinking al cohol, and many ot her subjects which
do not relate to any academ c subject matter which [he]
believe[s] Defendants can legitimately claimas required matters
for [his son].” Pl.’s Supp. Mem at 2-3.
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Exercise violation). Plaintiff's dispute with the School Board
arises out of his desire to keep his son in public school, rather
than froma religiously-notivated desire to prevent his exposure
to worldly influences.?0
The Merits

There can be no question that defendants' mandatory health
curriculumserves a legitimte state interest. Education is

anong the state's quintessential functions. See Anbach v.

Norw ck, 441 U. S. 68, 80 (1979); Yoder, 406 U. S. at 221; Brown V.

Board of Education, 347 U.S. 483, 493 (1954). In Yoder, the

Suprene Court found the state's interest in education
"conpel | i ng" because educati on prepares young people "to be self-
reliant and self-sufficient participants in society.” 406 U S
at 221. In Imediato, the Second Circuit recognized this
interest as extending to the teaching of "values and habits of
good citizenship" and the "social responsibilities" of citizens.
73 F.3d at 462 (citing Norw ck, 441 U. S. at 80).

Def endants’ health curriculumis reasonably related to

At times, plaintiff seens to argue that he is entitled to
relief -- not because the mandatory parts of the seventh grade
health course conflict with his religious views -- but because
the goals of the health curriculumare not taught froma
religious perspective. To the extent his claimis based on that
concept, it is unavailing. Cf. Bowen v. Roy, 476 U S. 693, 699
(1986) ("Never to our know edge has the Court interpreted the
First Amendnent to require the Governnent itself to behave in
ways that the individual believes will further his or her
spiritual devel opnment or that of this or her famly.")
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serving legitimte educational objectives. One of the progranis
primary goals is to provide young people with the capacity to
"obtain, interpret and understand basic health information and
services" and the "conpetence to use such information and
services in ways that are health enhancing."” See Ex. 2. |ndeed,
a health education requirenment in public schools constitutes a
"public health neasure.” Cornwell, 314 F. Supp. at 344.

t herefore conclude that defendants’ refusal to exenpt plaintiff’s
son fromthe mandatory parts of the seventh grade health course
survives plaintiff’s constitutional challenge.!!

Plaintiff enphasizes that health is not a basic academ c
subject. The Suprene Court’s public school cases nmay be viewed
as “providing insulation fromchall enge for the nunerous academ c
deci sions that school officials and teachers nust make.” Ryan,
supra, 86 Va. L. Rev. at 1419. The cases provi de breathi ng space
for educators to nake decisions relating to many academ c
subj ects, not just the nost basic ones |ike reading and

arithmetic. Even assum ng there are sone subjects that are so

1 Even if plaintiff's clai mcomanded nore than rational
basis review, it would still be unavailing. See Davis, 385 F
Supp. at 404-05 (finding that the state "has a paranount and
recogni zed duty to provide for the health, welfare, and safety of
its citizens," and that "[t]he health course, which is secular in
nature and purpose, is a proper neans by which the state can
di scharge this duty"); Cornwell, 314 F. Supp. at 344 (finding that
"the State's interest in the health of its children outweighs
cl ai rs based upon religious freedomand the right of parental
control").
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val ue-1 aden and far renoved fromtraditional academ c subjects as
to be beyond the scope of the educator’s privilege to manage
academ c affairs, defendants’ mandatory health course plainly is
not one of them This is a course the |legislature has required
public schools to teach for thirty years.

Plaintiff argues that he does not seek to alter the health
education curriculumbut rather the nore nodest relief of an
exenption fromthe health education requirenent for his son.
However, the problemis not that sinple. |[If defendants were
required by law to grant plaintiff's request, then any parent
woul d be able to exercise a right to have his or her child
excluded fromthe mandatory parts of the health course or another
required course to which the parent objected. Plaintiff has not
shown that defendants could accommopdate his request in this case
wi t hout having to accommodate parents objecting to other
curriculumrequirements. Gving each parent a veto over required
courses or lessons would underm ne the state's authority to

establish a m nimum course of study for its youth.?*?

2 Several circuits, including the Second Circuit, have
upheld the authority of | ocal school boards to determ ne
curriculumrequirenents. See Immediato, 73 F.3d at 462; Brown,
68 F.3d at 533 ("W do not think, however, that this freedom
enconpasses a fundanental constitutional right to dictate the
curriculumat the public schools to which [parents] have chosen
to send their children."); Fleischfresser v. Directors of Schoo
District 200, 15 F.3d 680, 686 (7th G r. 1994) (uphol ding
school's required readings from school reader that offended
parents with certain religious views and recogni zing "the broad

(continued...)
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A parent who objects to a public school’s nmandatory
curriculumis not required by law to keep his child in the
school. For many parents, the options of private school or hone
schooling may be unrealistic. Nevertheless, under the law as it
exi sts today, parents of public school students do not have a
constitutional veto over decisions of school officials concerning
the contents of required courses. Cf. Brown, 68 F.3d at 533.

Nor do they have a right to rely on a public school to provide

instruction in some required courses while they provide hone

schooling in other required courses. See Swanson, 135 F.3d at

699- 700. Extending such rights to parents under the federal
constitution would lead to a systemin which it would be very
difficult for educators to fulfill their vital function.
Accordingly, plaintiff’s claimthat defendants were required to
grant his son an exenption fromthe mandatory parts of the
seventh grade health course nust fail.

Pendent State Law d ai ns

Def endants argue that the court should decline to exercise

suppl enental jurisdiction over those clains. | agree and

12(....continued)
di scretion of a school board to select its public school
curriculum'); Sherman v. Community Consolidated School District
21 of Weeling Township, 980 F.2d 437, 445 (7th Gr. 1992)
("Governnment . . . retains right to set the curriculumits own
school s" bounded only by the Establishnent C ause); Mzert, 827
F.2d at 1064-65. See also State of Vernont v. Delabruere, 154
Vt. 237, 264 (1990) (recognizing State's "conpelling interest in
the m ni num course of study").
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therefore dismss those clains wthout prejudice.
Concl usi on

For the reasons stated above, plaintiff's notion for summary
j udgment is denied, defendants' notion for summary judgnent is
granted, the federal clains raised in the first and second cl ai ns
for relief are dismssed wwth prejudice, and the state | aw clai ns
raised in the third and fourth clains for relief are dism ssed
W t hout prej udice.

It is so ordered.

Dated at Hartford, Connecticut this 30th day of March 2002.

Robert N. Chatigny
United States District Judge
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